§199.219

§199.219 Pre-duty use.

Each operator shall prohibit a cov-
ered employee from using alcohol with-
in four hours prior to performing cov-
ered functions, or, if an employee is
called to duty to respond to an emer-
gency, within the time period after the
employee has been notified to report
for duty. No operator having actual
knowledge that a covered employee has
used alcohol within four hours prior to
performing covered functions or within
the time period after the employee has
been notified to report for duty shall
permit that covered employee to per-
form or continue to perform covered
functions.

§199.221 Use following an accident.

Each operator shall prohibit a cov-
ered employee who has actual knowl-
edge of an accident in which his or her
performance of covered functions has
not been discounted by the operator as
a contributing factor to the accident
from using alcohol for eight hours fol-
lowing the accident, unless he or she
has been given a post-accident test
under §199.225(a), or the operator has
determined that the employee’s per-
formance could not have contributed to
the accident.

§199.223 Refusal to submit to a re-
quired alcohol test.

Each operator shall require a covered
employee to submit to a post-accident
alcohol test required under §199.225(a),
a reasonable suspicion alcohol test re-
quired under §199.225(b), or a follow-up
alcohol test required under §199.225(d).
No operator shall permit an employee
who refuses to submit to such a test to
perform or continue to perform covered
functions.

§199.225 Alcohol tests required.

Each operator shall conduct the fol-
lowing types of alcohol tests for the
presence of alcohol:

(a) Post-accident. (1) As soon as prac-
ticable following an accident, each op-
erator shall test each surviving covered
employee for alcohol if that employee’s
performance of a covered function ei-
ther contributed to the accident or
cannot be completely discounted as a
contributing factor to the accident.
The decision not to administer a test
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under this section shall be based on the
operator’s determination, using the
best available information at the time
of the determination, that the covered
employee’s performance could not have
contributed to the accident.

(2)(Q) If a test required by this section
is not administered within 2 hours fol-
lowing the accident, the operator shall
prepare and maintain on file a record
stating the reasons the test was not
promptly administered. If a test re-
quired by paragraph (a) is not adminis-
tered within 8 hours following the acci-
dent, the operator shall cease attempts
to administer an alcohol test and shall
state in the record the reasons for not
administering the test.

(ii) [Reserved]

(3) A covered employee who is subject
to post-accident testing who fails to re-
main readily available for such testing,
including notifying the operator or op-
erator representative of his/her loca-
tion if he/she leaves the scene of the ac-
cident prior to submission to such test,
may be deemed by the operator to have
refused to submit to testing. Nothing
in this section shall be construed to re-
quire the delay of necessary medical
attention for injured people following
an accident or to prohibit a covered
employee from leaving the scene of an
accident for the period necessary to ob-
tain assistance in responding to the ac-
cident or to obtain necessary emer-
gency medical care.

(b) Reasonable suspicion testing. (1)
Each operator shall require a covered
employee to submit to an alcohol test
when the operator has reasonable sus-
picion to believe that the employee has
violated the prohibitions in this sub-
part.

(2) The operator’s determination that
reasonable suspicion exists to require
the covered employee to undergo an al-
cohol test shall be based on specific,
contemporaneous, articulable observa-
tions concerning the appearance, be-
havior, speech, or body odors of the
employee. The required observations
shall be made by a supervisor who is
trained in detecting the symptoms of
alcohol misuse. The supervisor who
makes the determination that reason-
able suspicion exists shall not conduct
the breath alcohol test on that em-
ployee.
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